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I 
Notice of Appeal 

Under Section 402(b) of the Communications Act, St. Louis 
Telecast, Inc. gives notice of its appeal from the decision of the Federal 
Communications Commission, released March 29, 1957, $3 Foc Reports Ry 
625, by which the Commission granted an application of Columbia Broad- 
casting System, Inc. for a construction permit for a radiotelevision 
broadcasting station at Channel 11, St. Louis, Missouri, and denied the 
competing application of the appellant. 

Statement of the Nature of the Proceedings 

The FCC has allocated Channel 11 to St. Louis, Missouri. A 
number of parties each applied for a construction permit for this channel. 
On December 2, 1953, the Commission designated four of the applications 


for consolidated hearing: 


St. Louis Telecast, Inc. Docket 8809 
St. Louis Amusement Company Docket 10788 
Columbia Broadcasting System,Inc. Docket 10789 
220 Television, Inc. Docket 10790 
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The order of designation set up the issues to be determined, of 


which the following are now relevant: 


: To determine the stock ownership and management 
interest of Columbia Broadcasting System, Inc. in 
existing television broadcast stations and in appli- 
cants for television broadczst stations. 


2. To determine whether, in the light of the evidence 
adduced at the hearing with respect toIssue ! 4 
grant of the application of Columbia Broadcasting 
System, Inc. would be consistent with the provisions 
of Section 3. 636* of the Commission! s Rules and 
with its policies concerning the ownership of interests, 
minority or majority, by one pa ay in more than five 
television stations. | 

<a To determine on a comparative ba Isis which of the 
operations proposed would best serve the public 
interest, convenience and necessity in the light of 
the record made with respect to the significant 
differences among the applicants 4s to: 

(a) The background and experience of each 
of the above-named applicants having 4 
bearing on its ability to own and operate 
the proposed television station. 

(b) The proposals of each of the above-named 
applicants with respect to the management 
and operation of the proposed station. 


(c) The programming service proposed in each 
of the above-entitled applications. 


*Section 3.636 Multiple ownership - (a) No license for a television 


broadcast station shall be granted to any party ae ail parties 
under common control) if: 


(1) * # > & 


(2) Such party, or any stockholder, offic cer or director of such 
party, directly or indirectly owns, operates, controls, or has any interest 
in, or is an officer or director of any other television broadcast station 
if the grant of such license would result in 2 concentration of control of 
television broadcasting in a manner inconsistent with public interest, 
convenience, or necessity. In determining whether there is sucha 
concentration of control, consideration will be given to the facts of each 
case with particular reference to such factors as the size, extent and 
location of area served, the number of people se rved, and the extent of 
other competitive service to the areas in question. The Commissicn, 
however, will in any event consider that there would be such a concen- 
tration of control contrary to the public interest, convenience or necessity 
for any party or any of its stockholders, officers or directors to have a 
direct or indirect interest in, or be stockholders, officers.or directors 
of, more than seven television broadcast stations, no more than five of 
which may be in the VHF band. *** 








was a 
On December 16, 1953, the appellant filed a motion to enlarge 
the issues of the hearing by adding the following: 


4. To determine, in connection with issue "3", the 
extent to which the comparative ability of Columbia 
Broadcasting System, Inc. to serve the public 
interest, convenience and necessity on channel 11 
in St. Louis is affected by its practices in the 
operation of the radio and television stations it now 
owns or controls; its relation to its affiliates in 
which it owns substantial interests; its relation to 
other affiliates and persons seeking affiliation; 
its activities in respect of the encouragement of 
television service and color television service; 
its activities and policies in respect of the control 
or ownership of programs and talent appearing through 
the facilities of the Columbia network; and such other 
aspects of the activities of Columbia Broadcasting 
System, Inc., its subsidiaries, officers, and 
directors as any of the applicants mzy rely upon 
at the hearing conference to be held pursuant to 
§1.841 of the Commission rules to establish sig- 
nificant differences as among the applicants. 


This motion of the appellant was denied by the FCC upon the 
ground that the matters into which the appellant wished to inquire were 
already comprised within the issues fixed. 10 RR 1185. 

On March 3, 1954, the FCC added the application of Broadcast 
House, Inc., Docket 10917, to the consolidated proceeding. The hearing 
began August 20, 1954. The record was closed February 23, 1955. 

The initial decision of the hearing examiner was published on 
September 6, 1955. Exceptions, supporting briefs and reply briefs were 
filed by the applicants. Oral argument was held July 9, 1956. The FCC 
published its decision March 29, 1957. 

The hearing issues included an issue which called for a 
determination of the question whether or not 4 grant to CBS would be 
consistent with the provisions of §3. 636 of the Commission's Buless2! 


The hearing was recessed on September 24, 1954 until November 22, 


1954. On this date, CBS introduced an exhibit which disclosed that after 


1/ Section 3. 636(a) supra. 
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the last date of the hearing it had made one arrangements for six 
different changes in its ownership of broadcast interests. Immediately 
after its introduction, appellant sought the aera! information with respect 
to the proposed CBS ownership of new television stations 2s had been 
furnished in regard to stations owned by CBS aie and including the date 
of the last hearing, September 24, 1954. In saute appellant sought to 
have the president of CBS recalled to the witness Stand to elicit testimony 
to explain the fact that the previous testimony of the CBS president 
indicated that no changes were contemplated. The Examiner held that he 
would not permit the exploration "in an effort to find out something 
detrimental to CBS' position whether it be ee or whether it be 
candor of Dr. Stanton or whether it be just somefhing else.'"' The 
Examiner ordered that no further testimony be taken. 

As a result of the number of rulings by the Examiner, the 
appellant on November 29, 1954, filed a petition ae review by the FCC, 
seeking to have it require the Examiner to do 4 permit certain things 
contrary to the rulings he had made. The petition requested an cpportunity 
to bring the record down to date by inquiring into certain activities of 
CBS since the record had been closed. a was sought to be 

| 
elicited as to the plans of CBS with respect to the purchase of additional 
stations then proposed by CBS and requested the exploration of the effect 
of those proposals, and an investigation into numerous ownership changes 
made and proposed by CBS with particular pasieance to the light that 
might be cast upon the dominant competitive position enjoyed by CBS. 
It was specifically requested that the president of CBS be made available 


at a deposition session. 


The petition was denied by the Commission April 22, 1955. 


12 RR 107. | 
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The decision, summarized below, treats ten areas of compari- 
son among the applicants: 
Local Residence 
Telecast, 220 and Broadcast House are superior to CBS 
and equal to each other. 
Civic Participation 
While the records of Telecast and 220 are impressive, 
the accumulated record of civic participation demonstrated by Broadcast 
House is equally impressive in terms of the insight it would provide to 
the programming needs of the area. The ultimate weight of the records 
of the other parties is lessened by the fine manner in which the CBS 
standard broadcasting station, KMOX, has participated in community 
activities.. Preferences are due Telecast, 220 and Broadcast House but 
they are of minimal weight. 
Diversification of Business and Professional Background 
Each of the applicants is accorded a preference over 
CBS in "this relatively lesser area of comparison." 
Integration of Ownership with Management 
There is no fulltime integration in Telecast. Nevertheless, 
the participation of Vy. Rev. Paul Reinert, S. J., president of St. Louis 
University (which holds 60 percent. of the stock in Telecast) is significant. 
In Broadcast House there is no fulltime or part-time integration from a 
stock-ownership standpoint. CBS has no integration from the stock- 
ownership standpoint. Because of the CBS local-autonomy concept of 
operation, there is a quality which serves the intent of integration of 
ownership with management. On an overall basis, a slight preference 


is due to 220. The preference is weakened by the duties of Harold 








| sine 
v | Koplar, Esq., head of 220, with the hotel business and the lack of showing 
| as to his actual functions in the day-to-day operation of the proposed 
television station. | 
Past Broadcast Records 

St. Louis University has in the pest operated standard 
broadcasting station WEW. Because of the Bs en oe concept under 
which that station operated, it has not been as responsive to the varied 
needs and interests of the area as has been KMOX, the CBS station. A 
preference was awarded CBS. | 

Broadcast Experience i 

Lack of television broadcast seeds is significant. 
None of the officers, directors or stockholders of Telecast has had any 
television experience. Father Reinert is given credit for a measure of 
broadcast experience due to the operation of WEW. So also, is George 
Volz, proposed manager of the television eee, However, the experience 
gained by CBS through its many years in the tatintes: and comprehending as 
it does of virtually all phases of broadcasting, dnietoding experience in the 
St. Louis area, gives CBS a major preference. There is no relative 
preference in this area among St. Louis elecian: 220 Television and 
- Broadcast House. | 
Preparation of the Television Proposal 


CBS offers the greatest assurance that its. proposal will 


a> 


be effectuated. Each of the applicants has demonstrated that it has 
conécientiously attempted to ascertain the programming needs and 


interests of the area. The program policies of the applicants show no 





areas of distinction. 
Proposed Programs 
There is doubt as to the possible effectuation of the 220 


program proposals. Each other applicant has a well-grounded proposal 





oh 


ee 
in relation to the needs and interests of the community. There is no 
basis for preference amongst Telecast, CBS and Broadcast House. 
Staff, Studios and Equipment 
A minor preference is accorded to Telecast, CBS and 
Broadcast House over 220. As amongst Telecast, CBS and Broadcast 
House, no preference is possible. 
'Diversification of the Media of Mass Communication 
All other applicants have preference over CBS in the 
diversification of control over the media of mass communications. 
Telecast and 220 are preferred over Broadcast House. 
Summary 
Except for "Broadcast Experience", and a preference tc 
CBS for "Broadcast Record", CBS was found to be wanting, as compared 


with the other applicants, in every other major area of comparison. 


Statement of the Reasons 


On Which the Appellant Intends to Rely 


The decision, opinion and order of the FCC are illegal, without 
warrant in law, contrary to the record, and arbitrary and capricious in 
the following respects: 

l. The FCC should have held that CBS, by reason of its 
dominance in the television industry and in order to maintain and enhance 
that dominance, is engaging in practices in the operation of its network 
and its owned-and-operated stations which are clearly in violation of 
Section | and 2 of the Sherman Act (15 U.S.C., §§1, 2) and Section 3 
of the Clayton Act (15 U.S.C., §14) and the acquisition of another tele- 


vision station in St. Louis is sought by CBS to maintain and enhance its 


dominance in the industry by means of these practices. 











one 
2. The Commission should have held that the acquisition of 


another station by CBS in St. Louis would be inconsistent with the 





provisions both of §3.636 and §3. 658(f)* of the Conimisstonts rules. 

3. The Commission misjudged the comparative factors 
involved in the controversy, lending improper oF insufficient or excessive 
weight to various ones of these factors, and particularly it should have 
held specifically that: 

(2) As a comparative matter, soeant to Telecast 
would better serve the Commission's policy in favor of the 
diversification of mass media of eae eae 

(b) As a comparative matter, a grant to Telecast 
would better serve the Commission's policy in favor of 
local ownership. | 

(c) As 2 comparative matter, Telecast can be depended 
upon to be more sensitive than CBS to the community needs 
and tastes of St. Louis in the sneedoen of its television 
station. | 

(d) As a comparative matter, Telecast can be depended 


upon more than CBS to carry out its proposals to the Com- 


mission. 


*Section 3. 658(f) provides: Network ownership of stations. No license 
shall be granted to a network organization, or to any person directly or 
indirectly controlled by or under common control of a network organiza- 
tion, for a television broadcast station in any locality where the existing 
television broadcast stations are so few or of such unequal desirability 
(in terms of coverage, power, frequency, or other related matters) 

that competition would be substantially restrained by such licensing. 
(The word "control" as used in this section, is not limited to full 
control but includes such a measure of control as would substantially 
affect the availability of the station to other networks. ) 


me: 

(e) As a comparative matter, the programming proposal 
of CBS already shows, as a matter of comparison with Telecast, 
too much of the pressure for network clearance in the amount 
of network programs in its schedule. 

4. The Commission should have denied the application of CBS 
as in violation of Section 313* of the Communications Act and Sec. 3.636 
of the Rules of the FCC. 

5. The Commission should have granted the petition of the 
appellant filed November 29, 1954. 

6. There is no warrant for grounding the decision, or even for 
giving any consideration to the so-called competitive situation of CBS 
considered as a network and in relation to other networks such as 
National Broadcasting Company and American Broadcasting Company. 
The Commission is without power to give any consideration whatsoever 
to this factor. It is not authorized to grant or deny applications for 
broadcasting stations on the basis of the competitive situation of the 
owners of such broadcasting stations when considered as network organ- 
izations. Explicitly, the Communications Act of 1934 denies the FCC any 
power whatsoever to regulate networks. The granting of an application 


for an individual station serving an area no more than 75 miles in radius 


because of the type of competition in which the proposed owner is engaged 


in its capacity as a national network is completely ultra vires the FCC, 
7. The Commission failed and refused to consider the con- 
trolling significance of the following complex of factors, which considered 


together, make CBS an unacceptable licensee in the public interest, 


*Section 313 provides in part: All laws of the United States relating to 
unlawful restraints and monopolies and to combinations, contracts, or 
agreements in restraint of trade are hereby declared to be applicable to 
manufacture and sale of and to trade in radio apparatus and devices 
entering into or affecting interstate or foreign commerce and to inter- 
state or foreign radio communications. 






















or 
convenience and necessity: (1) the declared policy of CBS to broadcast 
locally all of the CBS network sponsored programs; (2) the control by 

CBS under various contractual arrangements of a major part of the 
television broadcasting "talent"; (3) the control by CBS of the allocation 

of time to advertisers; (4) the ownership by CBS of a substantial part of 
the program forms currently used and accepted in television broadcasting; 


(5) the demonstrated ability and practice of CBS to use one or the other 
of its weapons of control to compete, in the legal sense unfairly, with 
other broadcasters and networks. | 

8. The FCC declined to consider and refused to permit 
necessary inquiries into the relationship Beiweal the proposed St. Louis 
facility and the overall plan of CBS to increase tks dominance in the 
broadcast industry through the acquisition of other stations and the con- 
tinuous re-arrangement of its ownership Sateteets looking toward the 
solidification of its dominance. 

9. Putting aside all other factors of phetasetcs, the FCC 
made the grant to CBS on the basis of the experience of CBS in the 
broadcasting business, both as a network and as a station operator. This 
solitary factor was also re-stated through the aes device of describing 
"the broadcasting record" of CBS. In the circumstances of the present 
case, the FCC could not, in the public interest, convenience and 
necessity, make an award to Columbia on the eater basis. The 
experience of Columbia is a purely fortuitous matter, reflecting nothing 
affecting the interests of the public. All the applicants are corporations. 
Each is free and qualified to employ personnel of varying degrees of 
experience. It is obvious that in St. Louis and with the competitive 


Situation there prevailing and in view of the large investment that will 


be involved in the construction of the station, any applicant possessing 
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| even rudimentary intelligence would use or acquire all of the experience 


i} 


necessary to do creditable broadcasting. Any consideration by the 


| Commission beyond this, or any consideration by the Commission of 


the minutiae of the CBS experience is merely a reflection of a ruling 


| that size and wealth are the basic criteria. 


_ George S. Smith 
| Philip J. Hennessey 


i 


Of counsel 


Respectfully submitted, 


ST., LOUIS TELECAST, INC. 





Segal, Smith and Hennessey 
816 Connecticut Avenue 
Washington 6, D. C. 

Its Attorneys 


Proof of Service 


For the Federal Communications Commission I have received 
true copies of the foregoing notice and statement. 


April 26, 1957 


Warren E. Baker 
General Counsel 


By 








